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Q Commercial General Liability Insurance:

WHAT WAS THE
CLAIM?

The Insured was in the
business of providing
stack parking facilities
to its clients, thereby
enabling vehicle owners
to stack more than
one vehicle above the
ground in a limited
parking space. This
facility allowed the
building owners to
utilise vertical space
in parking areas that
would normally go
unused. While parking
a vehicle, using the
Insured'’s facility, a
couple of screws of
one of the parking
palettes unwinded,
which resulted in the
car partially falling off
its slot and getting
damaged, resulting

in a claim against the
Insured for repairs of
the damaged vehicle.
The Insured intimated
the claim under its
Commercial General
Liability Policy ("CGL
Policy’).

KEY ASPECTS TO CONSIDER:

1.

Cover under a CGL Policy:

A CGL Policy aims to cover all damages that the Insured is
legally liable to pay on account of bodily injury or property
damage caused at their premise or due to the Insured'’s
product. It is important that legal liability is established
and a claim is preferred against the Insured, for coverage
under the CGL Policy to trigger. It is also relevant to note
that typically CGL policies in India are reimbursement-
based policies and therefore require a claim to be made
against the Insured resulting in a payout, which will then
be assessed for coverage under the policy and reimbursed
by the Insurer.

The interplay of other insurance clauses:

* Most liability insurance policies have an ‘other
insurance’ clause, which requires, that in the event of
any loss that is covered by more than one insurance
policies, the relevant clause will determine which
liability carrier has the full burden (primary insurance),
and which liability insurance has to cover the excess
loss, i.e., the portion of the loss that remains uncovered
under the primary insurance policy. Insurance
companies implement this practice to limit their
respective exposure and avoid duplication of settlement
of claims arising out of the same incident.

* In the instant claim, given that the damage suffered by
the car would first be picked up under the motor
vehicle insurance policy of the car owner (MV Policy),
the CGL Policy would only act in excess of the MV Policy.

« The vehicle owner suffered a loss of approximately
INR 10,00,000, which was directly claimed from the
Insured, however, our team of experienced brokers
and lawyers were able to explain to the claimant
the requirement to first claim under their MV Policy
and supported them in making the relevant notification
under their MV Policy. After the MV Insurer completed
the assessment and ascertained its liability as
INR 3,00,000, we informed the CGL Insurer and the
balance damages, to the tune of INR 700,000
claimed by the vehicle owner, were accordingly
claimed from the CGL Insurer.



3. Damage to own product not covered under the CGL Policy:

On account of the incident, while one of the parking slots toppled and damaged the third

party vehicle, significant damage was caused to the Insured’s parking machine as well, as

a result of which the Insured had to carry out repairs and incur expenses. The CGL policy is
designed to cover damages that the Insured becomes legally liable to pay to a third party.
First party loss to Insured’s own product is not reimbursed under a CGL Policy.




WHAT WAS THE
CLAIM?

The Insured carried

on the business

of processing and
packaging of sugar
and had a large

plant where heavy
machinery and
equipment were used
by the employees.
While handling one
such machine, one

of the Insured'’s
employees suffered
head injuries and

was rushed to a
hospital immediately,
however, the employee
unfortunately
succumbed to his
injuries before reaching
the hospital. The
family of the deceased
employee sought
compensation from
the Insured and the
Insured made a claim
under their Employee
Compensation Policy
(EC Policy).
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e Employee Compensation Insurance:

KEY ASPECTS TO CONSIDER:

What is covered under the EC Policy?

« An EC Policy covers the statutory liability of an
employer for the death, disability, and bodily injuries
of their employees caused by accidents arising out
of and during the course of their employment

* The compensation payable by the employer
to the employee’s family under the Employee's
Compensation Act, 1923 (EC Act) depends on the
nature of the employee’s injury and the average
monthly salary or wages paid to the employee at
the time of the incident. However, the minimum and
the maximum values for the compensation are
subject to timely revisions by the Ministry of Labour &
Employment.

* The EC Policy mirrors the liability under the EC Act.
Therefore, the coverage under the policy and the
claim amount payable by the Insurer to the
employer will be equivalent to the amount that the
employer is held liable for thereunder.

« The EC Policy also covers the employer’s liability
under common law, and the Insurer is duty-bound
to indemnify the employer to the extent of liability
imposed upon the employer thereunder.

Calculation of wages for the deceased workman:

As mentioned above, the EC Act lays down the
provision for calculation of the compensation payable
to an aggrieved employee/family members of the
deceased employee. Given the EC Act was enacted

in 1923, the wages were relatively lower, therefore, the
Central Government, from time to time, has revised the
minimum threshold of the wages, enabling a minimum
wage earner/dependant an opportunity to receive
sufficient compensation for the injury/loss suffered.

The EC Act lays down the manner of calculating the
wages for a deceased employee based on the salary
earned in the preceding 12 months multiplied by the
relevant age factor. The wage-earner, in this case,
received a monthly wage of approximately

INR 10,000. The Insurer, while having admitted the
claim, calculated the wages of the Insured at

INR 10,000, instead of INR 15,000 (which was the
currently notified wage under the EC Act). This resulted
in the compensation being calculated at a much lower
value.



To resolve the issue, our team met with the insurance company and explained to them

the true interpretation of the notification based on the judicial precedents explaining

the intent of the EC Act, which is a beneficial legislation. We informed the Insurer that

the central government’s notification of monthly wages under the EC Act of INR 15,000 is
nothing but a minimum threshold set down to calculate compensation under the EC Act,
intended to ensure a minimum compensation under the said legislation. In instances where
the workman receives higher wages, the calculation as prescribed under the Act must be
made based on actual wages received by the said workman. There are a plethora of case
laws wherein the courts of India have concluded that the EC Act and compensation paid
thereunder ought not to be considered narrowly, the intent to formulate legislation, such as
this, is to ensure that aggrieved employees and their families are provided with adequate
monetary relief.

The Insurer, recognising our interpretation, revised the reimbursement payable to the
employee's family and paid a higher compensation pursuant to the EC Act.
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WHAT WAS THE
CLAIM?

The Insured was in

the warehousing
business. They stored
goods that were in
transit on behalf of its
customers for further
despatch. The Insured'’s
employee, who was
also the warehouse
supervisor, stole
goods worth INR 6
crore and absconded.
The Insured only
discovered the loss
after one month while
inspecting the stock
for their monthly
audit. Accordingly, the
Insured filed a police
complaint against the
absconding employee
and a first information
report was also
registered. The Insured
notified a claim under
its Commercial Crime
Policy.

G Commercial Crime Insurance:

KEY ASPECTS TO CONSIDER:

Application of average clause:

An ‘average clause’ in an insurance policy restricts

the amount payable pursuant to a claim, to such
proportion of the loss value, as the sum insured bears
to the actual value of goods stored at the said premise.
This is a way to avoid under insurance by the Insured
and helps the Insurer to limit their loss, should there be
a case of under insurance.

Such clauses are typically seen in property policies and
are usudally not seen in liability policies, because the
latter operates on the principle of liability and not on
the value of loss.

While preparing the loss assessment report, the
surveyor incorrectly applied the average clause to the
loss assessed, even though the Insured’s policy did
not have the provision of an average clause, thereby
reducing the value of reimbursement payable to the
Insured, under the policy.

Our team of lawyers, in the liability claims team, carried
out extensive research on the subject and were able
to explain the position to the Insurer with supporting
judicial precedents. We took the Insurer through the
judicial precedent, clearly establishing that average
clause must be applied only where an average clause
is expressly included in the policy terms. Our team
successfully explained that, in the absence of any such
clause in the policy, the surveyor was not justified in
applying a further reduction to the amount of claim
payable to the Insured.

Importance of calculating taxes appropriately to
arrive at the loss value:

Given the large number of goods involved in the instant
matter, the surveyor was provided with a complete set
of documentation, including invoices and purchase
orders for every product that was stolen from the
warehouse. To arrive at the loss value, the surveyor
deducted GST from the cost price of each product

and then added it as a percentage of the reduced
cost price to the total of the entire value of the stolen
goods. This resulted in an overall reduction in the value
of claim by approximately 3 to 4%. Yet again, our team
of experienced claim handlers were able to explain the



difference in approach and demonstrated that instead of removing GST and then
re-adding the end, taking the invoiced value (which includes GST) would allow for an
accurate calculation of the claim. This assisted the Insured and avoided an unnecessary
reduction of the claim value by 3-4%.

&,

74

r

MAY 2022



We are sure you found the anecdotes interesting and got some key points to
take away.

Stay tuned for the next edition!

About Prudent Our Claim-
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international alliances
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situation. The opinions expressed herein are valid only for the purpose stated herein and as of the date hereof. We are not
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