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e Commercial General Liability Insurance:

WHAT WAS THE
CLAIM?

The Insured is one of
the country’s largest
fast-food chains with
multiple retail outlets
globally. One of the
Insured’s customers
filed a complaint
against them under the
Consumer Protection
Act 2019, before the
State Consumer
Disputes Redressal
Commission on the
ground that the Insured
was charging their
customers for a carry
bag at the time of sale
of the product. The
customer claimed that
the Insured had caused
mental agony and
distress to the customer
by unlawfully charging
the customer for the
carry bag. The Insured
notified the claim

under their Commercial
General Liability
Insurance Policy (CGL
Policy).

KEY ASPECTS TO CONSIDER:

1.

Appropriate definition of Insured's Product:

In CGL Policies, wherein coverage for Product Liability is
availed by the Insured, the Insured is protected from legal
liability arising from bodily injury or property damage
related to the manufacture and sale of its products.

The ambit and definition of the word ‘Product’ become
extremely critical to ensure adequate coverage under
the policy. Therefore, it is advised that at the time of
policy placement, the definition of Product be reviewed,
and if it is a specific definition or list of products, then

the definition must either be wide enough to cover all
products manufactured or supplied by Insured to their
customers in the course of their business or the list of
Insured products must be exhaustive. That will ensure that
claims of the current nature get picked up by the policy.

In this particular instance, we, as insurance brokers, were
able to ensure that the definition of Product under the
policy was wide enough and included ‘carry bags' and
accordingly there was adequate coverage for the Insured.

Bodily Injury to include ‘mental agony and anguish
suffered by third parties':

Typically, the definition of bodily injury in a CGL policy
only covers physical injury, sickness, or disease sustained
and resultant death. However, given the nature of the
Insured'’s business and the claims trend noticed, our team
recommended that the definition of Bodily Injury in the
Insured’s CGL policy be modified to include mental agony
and anguish so that claims of the instant nature are

also covered under the CGL Policy. Therefore, by way of
issuing an endorsement, the definition of bodily injury was
amended to include ‘mental agony and anguish suffered
by third parties’.

Recent rulings on the subjects that impact the Insured's
business:

In the recent past, we have witnessed a growing
awareness around consumer protection laws in India.
Several judgments have also been issued by relevant
authorities against larger corporations in consumer
disputes. On multiple occasions, courts and consumer
redressal forums have awarded compensation in cases
where a consumer has alleged deficiency of service
against retail outlets and an order has been passed
against such organisations for damages, for charging



their customers for carry bags. According to the judicial precedent on the subject, retail
stores such as the Insured entity, get significant exposure by way of advertising their brand
on the printed carry bags supplied to the customers. Therefore, charging customers for the
same constitutes an unfair practice and, therefore, must not be continued.

Given the overall increase in similar orders, it is in the Insured’s interest to be apprised of
the recent rulings and developments in the applicable law, such that the risk of incurring
high defence costs and paying damages can be minimised to a significant extent. As
insurance brokers, our team of lawyers also ensures that such rulings are brought to the
Insurer’s attention to ensure adequate coverage for the Insured as well as reasonable
assessment in case of a claim.
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WHAT WAS THE
CLAIM?

The Insured was in the
business of renting
automobiles and
operated by way of an
online portal to provide
the said service. As a
part of the Insured’s
business, the Insured
rented a portion of the
claimant’s premises
and utilised the same
as a parking lot

for its vehicles. The
claimant (who was the
owner of the rented
premises) lodged

an FIR against the
Insured entity and its
directors for allegedly
causing a man-made
fire, damaging the
claimant’s premises
and causing intentional
hurt to its employees.
The Insured notified
the claim under their
Directors’ & Officers’
Liability Insurance
Policy (D&O Policy).

e Directors' and Officers' Liability Insurance

KEY ASPECTS TO CONSIDER:

1.

No direct nexus between the alleged wrongful act and
the accused persons’ official duties:

The FIR lodged against Insured’s directors & officers
and the Insured entity was in the form of a retaliation
by the claimant, wherein it merely alleged that the
accused persons were employees of the Insured and
that they created a ruckus at the claimant’s premises.
The said allegation had no connection with the
accused persons’ official duties. Typically, a D&O Policy
covers losses suffered by the Insured that arise out of
wrongful acts committed or alleged to be committed
by directors & officers of the Insured in their official
capacity. Therefore, the present allegation did not find
cover under the Insured'’s D&O Policy.

Exclusion for claims arising out of Bodily Injury and
Property Damage (BI/PD):

A D&O Policy typically excludes all claims arising out of
bodily injury and property damage. The reason for the
exclusion is that BI/PD risks arising from the Insured's
business are typically covered by commercial general
liability insurance. Based on the proceedings and

the FIR lodged against the Insured and its directors

& officers, the genesis of the instant claim was based
on compensation demanded by the claimant for

the damage to its property and the alleged bodily
injury suffered by its staff. Therefore, the exclusion was
applicable in this matter and the D&O policy did not
trigger.

We, as insurance brokers, were able to explain to the
Insured the scope of the policy and the decision of the
Insurer.




e Public Liability Insurance (Act) Policy

WHAT WAS THE
CLAIM?

The Insured
largely operated

in manufacturing
pesticides and
insecticides. While
transporting the
Insured’s raw
materials from its
warehouse to its
plant, the Insured’s
vehicle met with an
accident wherein
the truck fell off a
bridge resulting in
contamination of
a lake on account
of the spill. While
no claims were
lodged against the
Insured at the time
of the incident, the
Insured proceeded
to notify the
incident under

its Public Liability
Insurance (Act)
Policy (PLI Act
Policy).

KEY ASPECTS TO CONSIDER:

1.

Scope of a PLI Act Policy:

The PLI Act Policy is a statutorily mandated insurance

to be availed by organisations that handle hazardous
substances. The PLI Act Policy would reimburse the Insured
for any compensation that the Insured becomes liable

to pay under the Public Liability Insurance Act, 1991 (PLI
Act). Such an order results only from a claim for relief
which should have been made under the PLI Act before
the Collector who has jurisdiction over the area in which
the accident occurred, and such Collector, after their due
course of inquiry, passes an award for relief under the PLI
Act.

Minimal compensation under the PLI Act:

The value of compensation payable under the PLI Act

was stipulated nearly two decades ago. Consequently,

the compensation under the PLI Act is very meager and

restricted to the following heads:

* in the case of death or total permanent disability - up
to INR 25,000 per person

* in case of bodily injuries, medical expenses incurred - up
to sum of INR 12,500 per injured person

* In case of any damage to private property - up to
INR 6,000, depending on the actual damage

In the event of a higher actual loss, an Insured is compelled
to go out of pocket to bear the uncovered loss suffered on
account of the claim.

Therefore, is it advisable to seek appropriate insurance
advice and avail additional liability insurance policies
which will provide for a higher and wider coverage.

All relevant incidents should be reported to Insurers in a
timely manner:

It is pertinent to ensure that all incidents that may trigger
the relevant insurance policy, whether or not they result

in a claim instantly, are notified to the Insurer in a timely
manner. Such notifications ensure continuous protection

to the Insured under their Policy, with respect to any future
claims arising from the notified incidents. The PLI Act allows
a claimant to file a claim within 5 (five) years from the
incident. Therefore, intimating the Insurer at the time of
accident ensures that a subsequent claim gets picked up
under the Policy.



We are sure you found the anecdotes interesting and got some key points to
take away.

Stay tuned for the next edition!
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This report and any recommendations, analysis or advice provided herein, are based on our experience as insurance and reinsurance
brokers or as consultants, as applicable, are not intended to be taken as advice or recommendations regarding any individual
situation. The opinions expressed herein are valid only for the purpose stated herein and as of the date hereof. We are not
responsible for the consequences of any unauthorized use of this report. We have used what we believe are reliable, up-to-date
and comprehensive information and analysis, but all information is provided without warranty of any kind, express or implied, and we
disclaim any responsibility for such information or analysis or to update the information or analysis in this report. We accept no liability
for any loss arising from any action taken or refrained from, or any decision made, as a result of or reliance upon anything contained in
this report or any reports or sources of information referred to herein, or for actual results or future events or any damages of any kind,
including without limitation direct, indirect, consequential, exemplary, special, or other damages, even if advised of the possibility
of such damages. Please know the associated risks and the applicable charges, from your policy document issued by the insurance
company. For more details on benefits, exclusions, limitations, terms and conditions, please read sales brochure/policy wording
carefully before concluding a sale. Commencement of risk cover under the Policy is subject to receipt of payable premium to desired
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